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)

RECOMVENDED ORDER

This matter cane on for hearing in Pal atka, Florida, before Robert T.
Benton, Il, Hearing Oficer of the Division of Adm nistrative Hearings, on
Decenmber 19, 1991. The Division of Administrative Hearings received the
transcript on January 6, 1992. The parties filed proposed recomended orders on
January 21 and 24, 1992.

APPEARANCES

For Petitioner: WIIliamLon Allworth, Esquire
1301 @ulf Life Drive, Suite 200
Jacksonville, Florida 32207

For Respondent: John W WIlians, Esquire
P. O Box 1429
Pal at ka, Florida 32178-1429

STATEMENT OF THE | SSUE

VWet her respondent should first negotiate with petitioner or a conpetitor
for a contract to perform environmental engineering services, or order
presentations by the three top-ranked contenders before reconsidering its
decision as to which firmshould be given priority?

PRELI M NARY STATEMENT

On August 14, 1991, the CGoverning Board (Board) of the St. Johns River
Wat er Managenent District (SJRWD) nmet to consider which of three respondents to
a request for qualifications (No. 91H157) SJRWWD shoul d engage to perform or
oversee environnental audits on |and SJRWD purchased; and chose Janmal &
Associ ates, Inc. (Jammal) as nost qualified.

Petitioner Albert H Halff Associates, Inc. (Halff) filed a notice of
protest on August 16, 1991, and a formal protest on August 26, 1991. SJRWD
referred the matter to the Division of Adm nistrative Hearings, which received
the protest on Septenber 9, 1991



The parties originally agreed to submt the matter for decision on
stipulated facts. Subsequent efforts produced the joint stipulation of the
parties filed at the Division of Administrative Hearings on Novenmber 8, 1991
whi ch established many pertinent facts. But the parties ultimately decided an
evidentiary hearing was needed.

FI NDI NGS OF FACT

1. SIJRWWD caused "Request for Qualifications No. 91H157" to be published
in the Jacksonville Business Journal on May 3 through 9, 1991. |In part, the
request stated:

Interested firnms shall submt a letter of
interest (three (3) copies) which contains,
but is not linmted to, the foll ow ng:

A. Experience in assessing the environnenta
fate of pollutants.

B. Famliarity with current and historica
agricultural practices enployed by vegetable
farnms in Florida. In particular, know edge of
the storage and application of pesticides and
her bi ci des i s required.

C. Ability to performenvironnental chem stry
and to assess the toxicol ogical, chem cal

and physical properties of hazardous materials.
D. Ability to evaluate and/or develop site
nmoni toring plans, industrial hygi ene plans,
site safety plans, decontam nation plans,
renedi ati on plans, and abat enent neasures.

E. Experience in perform ng environnenta
audits at potential hazardous waste sites.
Staff must have the OSHA required 40 hours
Hazardous Waste Site Safety Training pursuant
to 29 CFE 1910. 120.

F. Docunentation of experience in sanpling

of surface water, ground water, soil,

sedi ment, including installation of tenporary
and pernmanent wells and split-spoon borings
while following current state and federa
approved procedures, and nust be capabl e of
preparing and inplenmenting a quality
assurance project plan specific to each site
assessnent.

G At least $5,000,000 of professiona
liability insurance.

Eval uation of submtted letters of interest
will be pursuant to Section 287.055, Florida
Statutes. Contracts shall be negoti ated
pursuant to provisions of Section 287. 055,

Fl orida Statutes.

Petitioner's Exhibit No. 1. Halff, Jammal and Geraghty & Mller, Inc. (G& M
anong ot hers, responded to the request for qualifications with letters of
i nterest.



2. SIJRWD staff evaluated the letters of interest and ranked the
respondents in order: Halff was first; Jammal was second; and G & Mwas third.
Staff recomrended begi nning negotiations with Hal ff.

3. After tabling the matter at the first Board neeting at which it came
up, the Board discussed the staff recomendati on on August 14, 1991, and, it
seened froma tape recording of the neeting in evidence, was unfavorably
inpressed with the fact that Halff had only one full-tinme enployee in Florida,
Robert Barnard. (Three other people are in petitioner's Jacksonville office on
"a sub-contract basis.” T.50.)

4. M. Barnard, who woul d have had charge of the work for SJIRWD i f Hal ff
had been chosen, spoke at the Board neeting. He came up to the podi um and
answered questions, but did not make a formal presentation. No ot her contender
was represented at the Board neeting.

5. As far as the evidence shows, each Board nenber had read all letters of
intent carefully: The record is silent on the point. The Board voted to rerank
Jammal and Hal ff first and second, respectively, and directed staff to begin
negoti ati ons with Janmal .

CONCLUSI ONS OF LAW

6. Since the SIRWWD referred petitioner's hearing request to the Division
of Adm nistrative Hearings, in accordance with Section 120.53(5)(d)2., Florida
Statutes (1991), "the division has jurisdiction over the formal proceeding."
Section 120.57(1)(b)3., Florida Statutes (1991).

7. Involved in the present case is a request for qualifications under the
Consul tants' Conpetitive Negotiation Act, Section 287.055, Florida Statutes
(1991) rather than an invitation to bid or a request for proposals. See
general |y System Devel opnent Corporation v. Departnment of Health and
Rehabi litative Services, 423 So.2d 433 (Fla. 1st DCA 1982). Attaching no
significance to this distinction, SIRWMD cites Departnent of Transportation v.
G oves Watkins Constructors, 530 So.2d 912 (Fla. 1988) in which the Court held
that an agency's decision to reject all bids nust stand, in the absence of a
showi ng that "the agency acted fraudulently, arbitrarily, illegally or
di shonestly." 530 So.2d at 914.

8. SJRWWD urges extending the G oves-Watkins standard of reviewto
situations like this where an agency is choosing a firmw th which to negotiate
for professional services.

But it is one thing to defer to an agency's
j udgrment that budgetary constraints, a
reordering of agency priorities or externa
economni ¢ conditions make it wise for the
agency to defer or forgo goods or services.
and it is another to strip the D vision of
Admi ni strative Hearings of its traditiona
role in formul ati ng agency action on the
basis of fact, policy and | aw established
in a neutral forum when the question is which
of two (or nore),



Sout heast Roofing and Sheet Metal, Inc. v. School Board of Leon County, Florida,
No. 91-2820BID (DOAH, May 23, 1991) at p.6 (citations onmtted), competitors
shoul d be chosen to provide professional services.

9. In any event, the thrust of petitioner's argunent is that the selection
process did proceed illegally, in that the Board acted contrary to SIRWD rul es
when it reranked the conpetitors, because staff alone has this authority under
the rules; and because, even if it does not, the Board was obliged, under Rule
40C-1.704(1), Florida Adm nistrative Code, to "require presentation[s] by no
less than three firns," whether to the Board itself or to staff, before
r er anki ng.

10. Taking the latter contention first, the necessity for presentation
arises only in "those instances in which further clarification of qualifications
or additional information is needed." Rule 40C 1.70.4(1), Florida Adm nistrative
Code. The only evidence that the present case is such an instance is that Board
menbers asked questions of M. Barnard. Halff's M. Barnard answered questions
from Board nenbers at the August 14, 1991 neeti ng.

11. But Halff should not be heard to conplain of the opportunity it
received (denied to all other conpetitors) to speak. If M. Barnard's remarks
deviated fromrule requirements regarding i nformati on gathering, the deviation
was immaterial as to Halff, as far as the evidence shows. See Tropabest Foods,
Inc. v. State Departnment of CGeneral Services, 493 So.2d 50 (Fla. 1st DCA 1986).

12. The remaining question is whether SIRWD s rul es deny the Board
authority to reorder staff's ranking of conpetitors. Pertinent to this inquiry
are the follow ng rules:

40C-1.703 Letter of Interest. Pursuant to

the public notice, a firmdesiring to provide
pr of essi onal services for a project shal

timely submt a letter of interest containing
evi dence of current professional status,
capabilities, adequacy of personnel, past
record and rel ated experience, list of
subconsul tants, and other information

required by the notice necessary for District
eval uati on under subsection 287.055(4),

Fl orida Statutes.

40C-1. 704 Conpetitive Selection

(1) District staff will evaluate each letter
of interest submtted regarding qualifications
and performance ability. |In those instances

in which further clarification of qualifications
or additional information is needed, the
District shall require presentation by no |ess
than three firns regarding their qualifications,
approach to the project and the ability to
furni sh the required service

(2) District staff shall select and I|ist not
less than three firnms, in order of preference,
deened to be the nost highly qualified to
performthe required professional service after
consi deration of the factors set forth in
subsection 287.055(4), Florida Statutes, and
such ot her necessary factors.



(3) District staff will then reconmend to the
Board that conpetitive negotiations be
instituted with the firns sel ected.

40C- 1. 705 Competitive Negoti ati ons.

(1) After the Board has authorized the

begi nni ng of conpetitive negotiations, the
Executive Director, or his designee, shal
begi n contract negotiations for professional
services with the designated firns in order of
rank for fair, conpetitive and reasonabl e
conpensati on.

Al t hough the matter is not conpletely free fromdoubt, the foregoing rules do
not, on bal ance, seemintended to deprive the Board of ultimte authority to
rank conpeting proposals recommended by staff. Rule 40C-1.704(4), Florida
Admi ni strative Code, requires staff to "recommend . . . negotiations with the
firns selected.” (Enphasis supplied.)

13. Wiile Rule 40C1.704(3), Florida Admnistrative Code, may be read to
require that staff reconmend negotiations, but not rank order, deference is owed
an agency's interpretation of its own, internal procedural rules. Cf. Ebba
Danpi er v. Departnment of Banking and Fi nance, Division of Finance et al., No.
90-3735 (Fla. 1st DCA; Jan. 31, 1991). In reranking conpetitors, the Board is
constrained to consider only the criteria enunciated in Rule 40C 1.703, Florida
Admi ni strative Code, anmong which are "capabilities"” and "adequacy of personnel, "
both of which figured in the Board's decision in the present case.

RECOMVENDATI ON

It is, accordingly, recommended that SIRWD proceed with negotiations with
Janmal , Halff and G & Min that order

RECOMVENDED t his 4th day of March, 1992, in Tall ahassee, Fl orida.

ROBERT T. BENTON, ||

Hearing Oficer

Di vision of Admi nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, FL 32399- 1550

(904) 488-9675

Filed with the derk of the
Di vision of Admi nistrative Hearings
this 4th day of March, 1992.

COPI ES FURN SHED:
WIlliamLon Al lworth, Esquire

1301 @ulf Life Drive, Suite 200
Jacksonville, FL 32207



John W WIllians, Esquire
P. O Box 1429
Pal at ka, FL 32178-1429

Wayne Fl owers, Executive Director

St. Johns River Water Managenent
Di strict

P. O Box 1429

Pal at ka, FL 32178-1429

Dani el H Thonpson, Ceneral Counsel
Depart ment of Environnent al

Regul ati on

2600 Bl air Stone Road

Tal | ahassee, FL 32399-2400

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS:

ALL PARTI ES HAVE THE RI GHT TO SUBM T WRI TTEN EXCEPTI ONS TO TH S RECOMMENDED
ORDER.  ALL AGENCI ES ALLOW EACH PARTY AT LEAST 10 DAYS IN WHI CH TO SUBM T

VWRI TTEN EXCEPTI ONS. YOU SHOULD CONTACT THE AGENCY THAT WLL | SSUE THE FI NAL
ORDER IN THI' S CASE CONCERNI NG AGENCY RULES ON THE DEADLI NE FOR FI LI NG EXCEPTI ONS
TO TH S RECOMVENDED ORDER.  ANY EXCEPTI ONS TO THI S RECOMMENDED ORDER SHOULD BE
FI LED WTH THE AGENCY THAT W LL | SSUE THE FI NAL ORDER IN THI S CASE.



